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.of sexual assault anq.as a victim when she testifies 1n court Holmstrom '

and Bungess (1978) recently concluded that "The court experience, for
the rape,victin pfncipi;ates as much of a psychological crisis as the

- rape 1tsddf" (p 229) ﬂﬁn fact, on'the basis of over 100 interv1ews with
1.--“"'
‘ Holmstrbu and Burgess ‘found chat the primary reason for

L Lo

charges was the d051re to avoid the«ordeal of courtroom

t_stimonw', vraditional cpmmon law rules of evidence, ich, typicaldy

.’unde\ attack for contributing to thls situation4f They have been spren- L

crixiéized on the ground that they distort the facgffinding

in a manner prejudicial to_the rape victim Rather/tggn care--,r

_ighing“evddence against a standard of Vrgasbnable doubt" to deter-

4

story evidence to blame: the v1ctim and thus to acquit*the defen-.

[ (c_ 4

dant. I‘ -order ‘to redress this Sltuatlon,»40 states have enacted "rape '
| shield" reform statutes which 11m1t to vary;ng degrees, ‘the adm1551bility
R of the victim's prior sexual history with persons other than the defendant '
' The rationale behind such reforms 1s basically twofold (Borgida, '
.in press); First, by\excluding‘eyidenCe of the victim's.urior sexual
o history; the victim'isiless likely ‘to be‘subjectedlto humiliation in
court. Legal reformers have not only expressed‘doncern abéut unjust. .,
acquittals re‘l.%dng_from the admission of priOr sexual history testimony,

but also condern that the admissibility of such testimony inhibits a
CoL e . \ . -

. R
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a?ictin's willingnesi to prosecute because of"the strong possibility of
exposure to humiliating cross examinftion. The reforms, in this respect,
are .meant to alleviate the extent to which a v1ct1m is "on trial" along
with the accused assailant Second the reforms should prevent potentlally
| . irrelevant prejudicial testimony from being heard by the jury. The)a
| missibility of Such evidence according - to‘Ehe reformist position, is’
‘“éhighly prejudicial and nouMprobative Restricting its admissibi}itx,
therefore presumably will reduce juror prejudice and in tuxn improvp
i’the rate of conv1ctions in rape cases. - L A

We. have Just completed the first phase of a res:;jcg/program which .
o

'addresses three basic questions about the nature of These. reforns:
- \ 2

v; p‘(a) whether the current types of legal reform eliminate og—reduce the.
prejudice which purportedly inheres in the common l;f rules of ev1dence~
\(bj the extent to uhlch oxperienced and- 1ngxper1enced adult Jjurors ‘~

.. prejudidially utilize prior sexual history ev1dence in a’ simulatedp;ury
deliberation context, and (c) the extent to whichsthe d&fferent types

‘of reform interact with the perception of v1ct1m consent thht often char- 'i

2 % v

acterize rape cases and affects their pro s?cution In the remalnder

w .

r

goneral cla351f1cation of the

& -

of this presentation we first discuss o
evidentiary reforms and the soc1a1 psychological assumptions: underlying )

~* the types. of legal refdrm We will particularly focus on the extent to T

. [
swhich the reforms may affect the perception of‘v1ctfm consent. Nent,

& wa-will present an OVerv:ow of P recently completed jury simulation ex-
’ 4

~

’

B

And; finally, we}vill discuss sqmo of the preliminary findings and their

Jperimeﬂt whieh(yas designed «fo address the thrs3*&forementioned ques%xons%\

PP

tmplications for rape victims w:ﬁ Become 1nvolved in the legal process
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- As shown in Table 1, we hav cla551f1ed the laws governing the

adnission of prior sexual hlStO with th1rd parties into three categaries

1 based on the extent to which such evidence is excluded when a consent

“defense 1ls raispd.. Thus, the Co Law category includes any state

vitligiut an exclusijnary statute and \assumes the relatively unlimited

admissibility of prior sexusl history evidence.
: Y & . .

| b
a s A ‘ s b :

In contrast, both categories of regprm_statutes reflect the arguments
\ S
) put°fortﬂ by critics of traditxonal rape:1l -The maJor dlffbrence
?
- between the reform statutes categorlzed 1h Table l is the anount of dls-

}j,- vcretion which is left ﬁo the tr1al judge 1n determining the admlssiblldty
n A& _
- of the offered ev1dence In the 21 states\governed by a Moderate Reﬁorm

- exclusionary rule, prlor sexual hlstory ev1dence 1s gen%h\Ily eicl ed J"\

\ <
\ ' unless a consent defense is raised or unless the court determines-the v\

).
evzdence to be material to a fact in 1ssue. Laws of this type fllow the -

trial judge considerable d1scretlon In weighing the probatlve and preju-

.

! dicial»aspects of the ev1dence in question. But the effect,of the ‘statute
‘ i L ' : : Lo ) )
is,élearly to screen the admissibility of prior sexual history evidence

¢

as conpared to the Common Law . _ . -

4

In contrast, 19 states have' adopted statutes with a Radlcal Reform

-

exclusionary rule, whlch is c0nsld9%ably more restr1ctive -of third-party

.prior sexual histoty offered 0! the issue of consent. - The Radlcai Reform»

a . : .
statutes require exclusion such eyldence because it is presumed to be
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4 . N
irrelevant \overly prejudicial and confusing to the jury In- fact,

zone legal scholars have criticized the restrictiveness of these Radical/
. Reform statutes because, in certain circumstances, the exclusion of prior
sexual history may viblate the due process clause of the Fourte&nth Amend-
nent and the Sixth Andhdment rights of confrontation and cross-exanination
(e.g., Herman, 1977). ‘ |
, The assunption underlying both categories of'reforn statutes is
. essentially the same. That.is, prior sexual history evidence will be.
| regarded by jurors as infornative and probative of the victin's noral
character. Moreover such information will be’ over-weighted and will
have a prejudicial effect on the jury decision process. A number of
,Ti.f studies in social psychology and law indeed suggest that ev1dence which 1
evokes character may influence simulated Juror Judgments (cf Stephan,
' 1975) Bvxdence of-"good" character or "bad" character, -as conveyed by
nanipulating,personal char?cteristics such as perceived fespectaéfTIty
of the v1ctin or the defendant have been sho‘n to influence the-fact-

TN
finding pr0cess in othetical rapo cases (e.g., Feldﬂan Sunmers &

-

Snith iKeating, Hester & Mitchell’ 1976) Evidence of prior crininal f':

convicgion, fqr example, whzch is suggestive of "Efd" character,\\‘nds to )

increase ths likelihood of crininal convicgégn even when mock jurors are
1nforued ‘that such evidencé should only be used 'to evaluate the credibilixy
. of the witness (Doob & Kirshenbaum, 1972; Hans & Doob 1976 Kalven &~ /)<: g‘
. Zeisel 1966; Landy & Aronson, 1969): ‘ iR R -

,,:4 . . ‘(\- % e {/.
' .Recent\research on 1ntuitive Judgnent processes also suggests that

Vi

}\; '~: evidence of sexual histnry max be 1nfluent1a1 (ﬁisb%tt“‘Borgida e
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" Crandall § Reed 1976; Ross, 1977). Evidence that is specific and

anecdotal in content: (as evidence of prior sexual’ h1story caﬁé) may
‘be the sort of mfomtion that remains more available 1}r1ne‘mory and may

v be better recalled over tme hecause of fts greater el(otion \interest
' and viVidness (e 8§ Borgida & Nisbett 1977) " This i]s .esse

' 'l'honpson, Reyes and Bower (Note 2) found support for m q .r)e'c‘

®

ment. After a twentx-four hour ipos‘t trial -delay, tg o

the defehdant was of ’good ch e defenda.nt s

: , cter )udgments abouft{f
e ' guilt sh:.fted town‘ﬁi ﬁ%e verdict supported byv tée more v:tvxd (i e.,
; conc te, !nt!&n, otiona.lly mt) evidence Thls \v:.v(:idnesﬁ mnipu- )
, lgtion, howevex; hgd no impact on nlned‘late Judp'ients é@ the defendaé'
guilt,, Spec{ ic\dnecdotal information also marbe more eVocative of
%/a person s‘ﬁ

vhich h?:contrast, goens. bland gnonymoue and generally uninformative

gida the 3) : %% . S .\

HIM(

charafter than, for examp]:e, ger(eral reputat n testlmony

. Thﬂs s kﬁﬁw ge of prior sexual history mty not only céntribute to \

N
2*« A reistmctﬁrmfthe perception of the rape victim as a credible,: respectable
’ ‘ legi—timte/witnes 5 but pay, adversely ;ffect the likelihood of convictlon
<L , a; ue‘iﬂl vyDefense counsel w111 try to use evidence of prior sexu.al’ history,
‘ (Q as w:u as other case facts when -possibls, "to unply that the victim' con-

v » sented t&the sex. The strategy, of .course, is to persuade the jury that,
~ -as the defendant conteads rapHid not occur. The social definition of

rap&~therefore, which is "problelntfc at all stages of the victim's

v

cdreer. .:.is especially problemati ‘in the courtroom. It is here that

‘ . 4

one sees con%-ted and .dramatie efforts made by the various parties to

A ) create diffei‘ﬁnt defuutions of: rape and-different defimtlons of what
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.sexual hzstory is introduced expllcltly.' In the absence of specific .

/ 6

. has occurred in the incident under consideration" (Holmstrom § Burgess,

1978, p. 166)..

Some of the results from a pilot study to examine the impact of
evioentiary reform on these assumptions about prior sexual history ev1-i
dence (Borglda, in press) are presented in Table 2. We a?ministered,

questionnaires to jdrors serving their last day of jury duty in Minneapolis.

Each juror read the condensed case. facts of a hypothetical rape trial

involving a cohsent defense and was asked to render a non-deliberated

verdict. Evidence ©f ‘the victim's prior sexual history and varying degrees

of implied victin consent were experimentally manlpulated w1th1n the set

‘of\case facts. For each Juror, the admlssibllity of prior sexual hlstory

in the rape trial descr1ption was either: governed by ev1dentiary restrictions

under the ‘Common Law Moderate Reform, or Radlcal Reform exclusionary rule
‘ .

»

as defined in Table 1. LR

In addltion, each juror also read a case fact pattern which had been

_pretested to convey either low, ambiguous, or high prpbabillty victim

consent.” Our assumption was that certaln cnaracteristics of the fact
pattern (e.g., prior relationship between Victim and offender, character-
istics of the victim, medical evidence;;etc;) may also convey the perception
of victim consent and therefore increase the ‘likelihood that Jurors will
make use of the victim's character, whether or not evidence of prior

information about character, in other words, situations may be sufficiently

informative about a person's character and behavior (cf. Price § Bouffard,

1974) that characteristits of the situation can affect assessments of

blame and responsibility (e.g., Bulman § Wortman, 1977). : ' N

-
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As shown in Table 2, the overallrdistrib&;ion of dichotomous juror
. verdicts asla function of Type of ExcluSionary ﬁule and Probability of
Consené‘%as highly.siznificant. Collapsing across Probability of Cons?nt,
the distribution of juror verdicts also varied si}nificantly (xz§2) =
6.67, p = .04). Whefeas the proportion of non-deliberated guilty .verdicts
was 33% for both Common Law and Moderaté Reform conditions, the proportion
of guilty verdicts increased to 53% under tHg Radic#l'Reform exclusiqnary
rule. Moreover, the proportion of ggilEZEVerdicts decreased from the Low
Probability Consent conditions (X = 57%) to the High Probability Consent
conditions (x = 22%), [x2(2)—=.15.42, P = :0004]. This trend was the
~same for male and.female jurors. Such’data, however, do not addre;s

the substantive evidentiary questions raised by the reforms. It would be
difficult to argue, for example, that the data address the truly important
agsumptions of ihe reformist position concernihé how jurors actually
utilize third party prior sexual history evidence andAwﬁether they could
ever assess sucﬂ evidence in a non-prejudicial way.

Therefore, we conducted a rather large-scale jury simulation experi-
ment, ai&ed and abetted by the Naiional Center for the Prevention and
.Control of Rape and the University of Minnesota Law School. With the
assistance of a pipfessionél theatre company and two veﬁeran trial
attorneys, we first ;dited the transcript of an actuél rape trial involving

“ . :

a consent defense, and then filmed six two-hour videotaped variations

of the trial. Three of the variations embodied a Low Probability of Consent

- o

»
o
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fact pattern and the other three embodied a High Probability of Consent

fact'pattern. Indepenrdent pretest ratings of these case fact patterns
confirmod this differential probability of consent. An overview of these

basic fact patterns is;presented in Table 3.

D e e W A e s B D D = - W D > P Mo > W -

.The videotaped variations of both fact patterns included opening
. | remarks from the Judge, gpening arguments from ?9& prosecutlon and defense
attornoys, the prosocutrix's testlmony and cross*examlnation four prose-
' cutiqn wrtnesses, all of ;hon were cross-examined, the defendant's testi-
_mony and cr95§-exrmination, closing argumeﬂts and the erge's final charge
to the jury. In acéofdanco with our classification of the laws, the

testimony of one prior sexyal history defense witness was added to the

‘Moderate Reform versions of both fact pattrrns. In the Common Law

versions of both fact Fattprns the defense présented the. testimony of

a second prior sexual history witness as well. No prior sexual history

. evidence was addediro either fact pattern in the two Radical Reform
' variations. It shoﬁld be nbted that the admissibiliry of prior sexual
history testimopy was determined by the 1ega1 erlterla that define a
given Exclusionary Rule category. In order to corroborate our dlscretlonary
‘judgnents based on these criteria, we asked'a District Court Judge from
the Fourth Judicial District Court in Minneapolis and a prosecutor from

F/>1[ the County Attorney's Office, both of-whom have had extensiyeﬂexperienée

with sexual assault cases, to rule on the admissibility of our prior
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' sexual history‘with§s fbstimony. Both rulings uneéuivocally corroborated
our bperationaliz;tion. |
As shown in Table 4,'th§ experiment igvolved two independent samples
of prospective jurors from the Twin C1t1es metropolitan area. All par;
ticipants were scheduled for four hour experlmental sessions in the court-
rooms at the Unlversity of Minnesota' s Law School. ‘Half of the partici-

pants were Inexperienced Jurors who had not previously served jury duty

with the Fourth Judicial District Court and who were eliglble for jury
duty at the time that we drew our random sample from the County voter
registration file. The other half was drawh from a samplq of jurers who
had already served on a District Court jury in‘a criminal case (excluding
those jurors who had served on cases involviﬁg sexual assault). Thus,

we defined Experienced Jurors as those individuals who had served jury

*duty and who therefore had some f&miligzity with criminal procedure and
rules. The interestin quéstion here is whether the decision processes

of Experienced JurorsJZould be less susceptible to the prejudicial effects
associated with prior sexual history evidence than their judicially naive
coﬁnterparts.

- D 46 e et e = -

» As also shown in Table 41 half of the Experienced Jurors and half“
of fhe Inexperienced Jurors assigngd to each of the six experimental con-
ditions deliberated the case in six-person juries for a maximum of fifty
$inutes before they cdmpleted an extensive research q;estionnaire. All

deliberations were governed by a unanimous verdict decision rule. Thus,

I




. 10
the complete experiment will involve ten deliberated verdicts--five .
rendered by Exporionéed Jurofs and five by Inexperienced Jurors--in each
e¥gerinéntal_condition. The remaining Experienced and Inexﬁerienced Jurors
in each condition did not deliberate but viewed the triél and then com-
pleted the research quest1onna1re in anticipation of dellberatlng the
case (cf. Hamilton, 1978). This procedure was included in order to
better gauge the Lppact pf thg‘group delibera}ion process on individual

| juror judgﬁeﬁts. .

Table 4 presents some preliminary finding§ from the jury simulation

s/ 7
experiment. Since data collection was completed so recently, we have

not yet boeﬁ able to conduct any statistical analyses of our data. Thus,
our discussion of tﬁese findings wili only highlight several des¢riptive

T trends on the consent and verdict measures. .Sex differences on
this heasure'or contentnhnglysis of thg'juiy delibera;ions or, for example,
the extent to which measures of sex-role iﬁentity, juror augpoiitariaﬂism,
rape hyth(ﬁbceptaﬁce and otherf@pcial psychological variables might mod-
erate and/or predict the conviction rate must await more extensive
statistic#l analyses. . { . - ) a

We generally expected to find interactions between Type of Exclusionary

‘?'C’

Rule and Probability of Consent. For example, verdicts should reflect .
a greater likelihood of conviction under the Radicai Reform rule than
'under either the Moderate Reform or the Comméx\baq\fule but this should .
especially be the case for Low Probability of Consent fact patterns which
are probably the most likely to be prosecuted. It should be noted that
such predictions rest on Lhe general expectation of an inverse relation-

ship between defendant guilt and victim;consent. That is, the more jurors

infer victim consent from the case fact pattern or prior sexual history

12




. . , 11
gviﬂanco or.poth,-fﬁ; less . likely they were expected fo convict the
defendgnt. In the éilo;fstudy mentioned earlier, the porrélation
between juror certainty of guilt and perceived victim cdnsent was 1.72,:
p = .001 (Borgida, in prass‘). \ .
As may be seen in Table 4, there is indeed a more striking lineér
trend, in the predicted direétion, for Combined Juror verdicts in the Low
Probability conditions than in the High Probability conditions. Whereas
only 22% of the jurors who deliberated the-case in thevCommon Law con&itibn

rendered Quilty verdicts, 80% of the jurors in the Radical Reform condition

found the defendant guilty of criminal sexual dssault. The Moderate Reform

- rule seemingly reduced the inference of victim consent in coptrast to the

Common Law condition. But in contrast to the conviction rate obtained
under the Radical Reform rule, it would appear that the admission of some
prior sexual history evidenée nevertheless has a ﬁrejudicial effect

(x = 46%). The implicatioﬁ of victim consent should have been particularly

salient when prior sexual history was combined with a fact pattern that

per se was suggestive of victim consent. Indeed, the lowest conviction

rate was found when the High Probability fact pattern was crossed with
the Common Law rule (x = 13%).
_Altpough small sample size prohibits meaningful comparisons between

deliberated and non-deliberated juror verdicts at this time, compafisons

" between Experienced and Inexperienced Jurors are possible and quite

intriguing. For the Low Probability fact pattern, it would appear that
prior sexual history evidence creates more ''reasonable doubt" and there-
fore fewer guilty verdicts for Experienced (x = .17) than for Inexperienced

Jurors (X = .27) in the Common Law condition. Surprisingly, this effect’

1S
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‘%is reﬁersed in the Moderate Reform condition where Inexperienced Jurors >
}éeen t; be more affected by the admission of prior sexual history. In
,fhe Radical Reform condition, where the inference of victim consent on
th;Gbasis of the fact pattern alone is much less pldusible, the highest
con&igtion rates were expectgd and found for both Exberienced and Inex-
perienced Jurors who d;liberéted the case. In contrast, it may be seen
in Table 4 that for the High Probability of Consent fict patterns, re-

- ‘gardless qf the Type of Exclusionary Rule,lInexperienced Jurors would -
appear to be much less likely to convict than Experienced Jurors.
Practically, such casos are usually screenéa}éut by thé police or prose-

- cutor's office before :hey-evér rcach court (Hglm;;fom § Burgess, 1978;
Dawson, Note 4).

As for the impact of the avidentiary-feform; on the pérceptidn of -
victim consent, it may be'séen in Table .5 that, as expected: deliberated
jurors inferred the most victim consent (X = 7.0) when the High Probability
fact pattern was governed by the Common Law-ruiqs of evidence.. It would
also appear that, regardless of the Type of Excluéionary Rule, Inexperienced
Jurors who deliberated the High Probability fact pattern were more sus-
ceﬁtible to the prejudicial implications of prior sexual history testimony
thaﬁ their more judicially experienced countefpdrts.

In contrasf, both Experi?nced and Inexperienced jurors who deliberated

" the Low Probability Consent fact pfttern under the Radical Reform were,
as prédic;ed,'lgggg likely to infe; victim consent. . Under ﬁhé Moderate
Reform, hﬂwever;,Inexperienced Jurors wére more likely. (x = 6.1) than
‘Bxperienced Jurars (x = 4.5) to percpive victih consent as a function of

the admission of prior sexual history testimony. Interestingly, this

Q . S : 14 : | l
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effect .was reversed when the Low Probab11 y fact pattern was deliberated
under the Common Law. Although Bxperi ed Jurors were more likely than
Inexperienced Jurors to infer victim consent under the Common Law (x = 6.2
Vs. X = 5.5), what is most. interesting about these consent ratings is
_that, despite the Low Probabilitthonsent fact pattern, botﬁ Bxperienced
and Inexperxenced Jurors nevertheless assumed that it was somewhat likely
that the victim voluntarily consented to have sex w1th the defendant.
Thus, 1t would certainly appear to be the case that the admission of
prior sexual history under the Common Law affected jurors' perception of
the victim and in an e&rerse way. That 1s, as Table 4 suggests, jurors |

~in this condition. were least likely to.render gullty verdicts.

0bv1ously, at this stage in our research it would be premature to

suggest that these findings are conclusive w1th respect to the questions
about evid tiary reform which were raised at the beginning of this
presentatio Once we have completed our analy®is, however, the data
may have direct implications for the v1ct1m in that the rules of evidence

/’\

contribute to the aversiveness of the coﬁrtﬁoom experience £6Tr the victim.

But it is important to realize that in a repe tri’ Y issue is

not whether a rape occurred, but whether;people‘b lieve’ a rape occurred’
(Holmstrom § Burgess, 1978, p. 165). And as our preLiminery findings

seem to suggest, the nature of the caSe fact pattern, whether or net prior
- sexual history is admitted, may alone provide a suéfieient basis for
vigorous attempts to discredit the victim\end manipulate the definition

of rape in the defendant's favor. From our pér%peetive, victim-witnessl

programs which provide pretrial counseling te victims and often accompany

victims to court, represent an excellent approach to reducing the uncertainty

15
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‘and sense of frustration and depersonal1zation assoc1ated with the legal /

process. - - e ,f,f/'
- 7

The results of this ‘research should also be of interest to legislytors
and varlous interest groups whgrare con51der1ng the enacq?ent or rev1sion
of statutes which counteract what appear to be the prejudicial effeﬁts
of the adnlssion of prier sexual history evidence in rape trials. To the
extent that our results demonstrate that jurors 1mproper1y use prfor sexual'
history evidence in the Common Law conditions, the necessity for/evidentiary'
reforn of rape laws will have received some embirical support. /;n addition,
the results should clarify whether the Moderate Reform or Rad14a1 Reform
'~ statutes effectlvely eliminate or reduc preJudlce assoclqéed with

ﬁbe the case, for[/example

‘ )

that our analysis of jury deliberatlons suggests that jurors ; Seem unable

the Cgmmon Law rules of evidence Shou

to evaluate such evidence, then a conv1nc1ng argument could y made
‘that the Radical Reforms more effectively ‘vindicate the 1nte)t of the
_reform movement. If, howeven, the results suggest that someuof the
excluded evidence could have been evaluated properly by Jur%és then
the argument could be made that the Moderate Reforms should "be more
widely adopted in order to protect both the rape victim andighe consti-
tutional rights of the defendant. ‘ %;

It is important however, to realize that our results only address
" the possible prejudicial effects assoclated with prior. sexua} history
evidence. Although it is our belief that its probatlveness Ts certainly’
questionable, the research does not address the relevance oriprobatlveness

of prior sexual history evidence. Alf eV1dence is subject to the test

of relevance. Furthermore, all evidence must be more probatlve than

16 .
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. prejudicial if it ds to be heard by the jury. Is the victin's prior-
sexual history £elevan% to'énd probﬁtive of éonseniy In other Qords ‘
l-.does the fﬁct that a woman consgnted: in the past tend to prove that she
'consented to the inc1dent in qJestion? (ur research does not attempt to.
quantify relevance or proba;iveness . 0Otr research gggi.address‘the '
question as to whether prior sexual hlsto;y ﬁaﬁ a prejudicicalsimpaét

on the jury decision process Our preliminary findings suggest that the
introduction of prior sexual history is prejud1c1al Constitutional |
challenges to t?g Radical Reform statutes, for example, must presume that
prior sexual hist;ry ig_pfobative of consent: id therefors relevant.
There is no violation of éonStitutional rights.when.a court refuses to
permit the introdugtion.of irrelevant and prejudicigl{e&idenge; Thus,
resolution of the issue will tequire a weighing of probative value
agifnst pré;udicial_impagt.' The potential value of the present research

~is that it may contribute empirical weight to one side of the balance.

17
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Table 2
Proportién of pilty vordicti as a function of, Typo of . .
: ‘ Exclusionlry Rule and Probability of Consent® | \f '
. e’ . ) A : P I
Common Law Moderate Reforb -Radical Reform
_ Low -
Probability of .45 .60 .65
Consom; (n = 20) - {n = 20) (n = 20)
. Probability of .40 .20 .65
~ Consent (n = 20) (n= 29’{ (n = 20)
' High - : . I B
Probability of .18 : , .20 . . .30
Conisent " (n.= 20) (n- = 20) o -(n = 20)

*X2(8) = 26,67, p = .0008

Note. There are 8 degrees of froodon bocause the x? analysis was performed on .
the distribution of. zuilty/not gu:l.lty verdicts across the nine e -
‘mental- cqnditions o , ,

r

(Excu'pteq from: Dbrzida. EB. Evi.dontiary reform of rape lnws A psycholegal
Approach. In P. D. Lipsett & B. D. Sales (Eds.), New
directions

ycholegal research. Cincimnati: Van Nostrand
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Comparisor of Trlal Fact Patterns

I

‘Low Prababllity of Consent . l_lj‘ghmt)ﬂﬁl.l}'"u_f' Consent

Ll

¥
)

A, Cove Scenstlo  While at howe in the'carly evening, the co- ~ The complalnant, Cheryl Palmer, went Lo the arrel
7 plainant, Chery} Palmer, recolved a call from  Ian early in the evening where she was to meet hes

ngirl Friend, Kim Cartson, inviting her to boyfriend [ater. At the Marrcl fan (a bar-diso) she

go to the trallor house of another friend, ob  saw a friend, RLIL HeNamar, and asked hlm to dance.

“  lundherg, to play fonshall for a few hours, ML, the defendant, suggested that they Teave the
Cheryl was (lnltlally hesitant hocayse she had  DBarrel Inn and go to the traller house of a mitual - °
plans to meot her hoyfriend Jater In the friond, Roh lundherg, to play foozhall, Cheryl
evening at a movie theater, Mut when Kin accepted this invitation. After playing foozhall at

agreed to drop her off at the theater on the Boh's, Chery! and P11 left to return to the agrel

way hack from Rob's, Cheryl agreed to Kin's tnn. On the way out of the traller park BL11 stopped
invitation, While Cheryl and Kim were at ¢ the car on a poorly Lit dend-efd strest and hed sexial
Bob's tratler house, the defendant, DLl Intercourse with Chery} in the car,

McNmien arclved, As ob and Kiw had declided :

- to go dancing, Bi11 offered to plve Cheryl a

ride to the movie theater. On the way out of

the trailer park Bil1 stopped the car on o
_poorly {1t dead-end street and had soxual

{ntercourse with Cheryl in.the car.

b Congruent Testimony:

INoctor Aronson: Test{fles to the cxistence of a brulse on the left side of Cheryl's forehead and
on her left Tower 1lp. Reports that his fwergency Room exam of Choryl revealed the
exlstence of sperm In her vaglna, but that 1t was Impossible to tell whether the
Intercourse that had occurred was voluntary or Involuntary. .

Irat Anderson: Testifies that upon reaching her spartment on the evening In questlon, Cheryl
reported that she had heen raped by BI1), Cheryl was crylng and her halr was
messed up. Pat testifles that although Cheryl had stated that she had been hit
in the Cace, she could.not see any brulses or blood. :

fCheryl Talwer: Marital Status: Single

lleight - 5 )
Welght: 120 1b, : i
\ Ovcupat jon: Unspecified : ' ?
J face: Caucasian :
SNy Mctinmara: Marital Status: Yingle A ' A
| T Telght: 60 -
o Welght: 175 1b. { f
L Occupation: Haninl Laborer “ Co
v« Rce: Caucaslon
a4 , :
. - : .o ’ e T ey 0N
{) RN ) . \ ‘ . B
22 , 20
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(. Incongruent Testimany- \
Prior Relatjonshlp:  Casual acqualntance--hardly knew each other Very close friends
Physicak Contact: . S '
. Prfor to cvenlng In question: Nane flad kissed but had not engaped In sexial ',
- ' Intercourse
R, On the evening tn question:  Cheryl: Nome. | ‘ Cheryl: Nome ‘
' MUT: Maced are around Cheryl  BHLL: Iugpod each other white playing foorhal|

In: the car,

?hli}éﬂlmgffliffﬂﬁi’ Cheryl: Tried to push MILY away, get out of  Charyl: Tried to push DL away, get out of the

the car, as well as to beep the horn. car, ax well as to hegp the horn,
B1L: Chery! pushed hlm away twlce CBUL: None '
Force: Chetyl: Tried to fight but Bil1 sald she wasn't going home.

Received brulses on the face,
BIIL:  States he dldn't force Cheryl to do anything. Uenles
hitting Cheryl, saw no brulse,

511- Cartson: Testiffes that she and Cheryl went to Bob lundberg's Testifles that she sav Cheryl Palwer leave the |
trailer house on evening in question, to play foogball, . Darrel Imn with BL11 McNamara on evening in
question.

Paob Lundberg: Testifles that Cheryl Malmer arrived at his traller Testifies that Cheryl Palmar arrived at his traifer
house on evening in question with Kim Carlson, but house on evening in question with BL1| McNamara
left with DI1T McNamara, and left the traller house with Bill McNamara,

D. Prior Sexual Istory Testimony 5 . \

*Michael Fossen: Testifles that nfter neeting Cheryl Palmer for the first tme at
(Moderate Reform @ local bar one evening, Cheryl loft the bar with him and willingly
and Cowson Lay) engaged in sexunl Intercourse vith hin In hls parked van.

'Flen Rutns:  Tostifles that Cheryl Palmer had « reputation for belng sexvally

(Comon law  "loose." After roomlng with Cheryl for several wonths, Ellen

anly) states that she had to wsk Cheryl to move out. The event which
precipitated this request involved Ellen discovering Cheryl nude,
engaging In “sox acts” with two men In Cheryl's room In their

shared apartment .
! = Prosecut!on witness

* = Defense witness .




Table 4: Preliminary Results From Jury Simulation Experiment

Proportion of guilty juror verdicts as a function of Type of Exclusionary Rule and Probability of Consent h

Common Law Mdderate Reform Radical Reforn.

" Deliberation  No Deliberation  Deliberation Mo Delibeg%iﬂ Deliberation Mo Deliberation

Probabilit
of Consent

LON : | , ) |
Experienced N/ 50 53 B a0 o - n
Jurors (n = 30) (n=10) . (n = 30) nv=10) (n= 12) n- 9)
heerienced 7 R I I R
Juors . (n=30) (n = 8) (n = ) =95 - =18 ° =1 |
Combined ol 4 SN 3 lSUL o w
o= 60) (n=18) (n = 54) (= 15). (nx60) (n=20)
HIGH
Egerlenced .22 a s n s 20
Jurors | | {n = 36) =12 (=30 (hx9) (=30) (ne9)
Inoxperienced . .00 * % o 55 B
Jurors (n = %) Cn=1l) (n=18) (n = 8) (n » 24) (n=8)
" Conbined 3] L . SQL an |?41! Y
(s ) (s 2) (0% 54) (ns 17 RERT) me17)
: 7] )
2% - -

EKC

Aruitoxt provided by Eic:



~ Teble §: MComnt htim for-Deliberated Jurors a$ a Punction of
: Type of Rule and Probability of Consnt®

T

Y P

- Probability of foosent

? '_Ex#md.lurors

Inexperienced Jurors

Conbined

-

;;m&«d Jurors

| Inexperienced Jurors

.

K hurors responded

!

.
.

Y

ll .

AR

<<‘<:; .
. S

1‘)"pe of Exclusionary Rule
Common Law Moderate Reforn Radical Refor
Y 45 o 14
(ne30) (n* ) (n* 42)
55 .. 6l . R A I
C(e30) . (= 2) | (nel8)”
TR Y I
=60 el . =60)
Y 4.6 Y
%) s 30) )
7.8 56 1
e ) B Y
my TR Y
\(n = 60) B B 1)

J——"}

. f
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to the folloving. item on 8 10-point scale
- S = unlikely. that she agreed, 5 = somevhat unlikely, 6 »
very Likely that she agreed, "Just on the Dusis of the ¢
' ¢ircling the appropriste mmber) the 1ikelilood that the sy
- consentod or agreed to have sex with the defendant, Bill NeNasar,

1

secusing

labeled: 1's not at'all tkely that she agreed,

ontwhat 1ikely, 8 = lkely that she sgreed, 10 »

estinony that you heard, please indicate below (by

:itnoss in this case (Cheryl.Palner) voluntarily
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